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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

BILASIPARA.

                                            

                                        GR 164 OF 2014

   U/S 494/497 I.P.C.

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

1. SRI MONSUR ALI

2. SMTI NURABZA BIBI....................................................DEFENCE SIDE.

PRESENT: - SMTI JUMA SINHA, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution: - SRI SOHRAB ALI SEIKH, Ld. APP.

FOR the Defence: - SRI RABIUL ISLAM, Ld. Counsel.

                

EVIDENCE recorded on: - 29.06.19 & 09.08.19.

STATEMENT DEFENCE recorded on:-30.08.19.

ARGUMENT heard on: –13.09.19.

JUDGMENT delivered on: – 18.09.19.

                                           

 J U D G M E N T

1. THE PROSECUTION STORY as unfolded by the ejahar filed by

Md.  Rofiqul  Islam is  that  he  is  the  legally  married  husband  of  the

accused Smti Nurabja Begum. On 27.12.13 at about 10 AM his wife

went to the residence of the her parents along with her minor daughter

with the plea of 'Naiyor' but in absence of and without his knowledge

and consent on same day at about 12 Noon the accused Sri Monsur Ali

had taken away his wife and also kidnapped his minor daughter from

the residence of the wife’s parents and thereafter when he came to

know about the same after his coming at his own residence he rushed

to the residence of the father of his wife and asked his father-in-law

who told  him that  his  daughter  has  been remarried  to  accused Sri
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Monsur  Ali  and  both  of  them are  passing  their  conjugal  life  at  the

residence of accused Sri Monsur Ali even though his wife was neither

divorced by him nor he is died. Then his daughter was handed over by

his father-in-law at about 5 PM on 01.01.13.

On  29.12.13  at  about  4  PM  his  father-in-law  handed  over  3

documents to  his father as claimed to be executed by the accused

persons in support of the solemnization of the marriage of the accused

persons and on receiving the same papers, he went along with Md.

Semin Hoque and Md. Khalequl Islam to the residence of the accused

Sri Monsur Ali, in search of his wife and found his wife there whereby

on being asked, she replied that she has been married with accused Sri

Monsur Ali. The accused persons threatened him with consequences if

he takes any sorts of steps against their illegal and void married and

hence he filed this case.

2. On  receipt  of  the  ejahar,  Bilasipara  P.S  Case  No.5/2014  u/s

120(B)/365/493/494/497  I.P.C.  was  registered  and  investigated  into.

Subsequently charge sheet was filed u/s 493/494/497 IPC against the

accused persons.

3. After receipt of Charge-sheet cognizance was taken against the

charge sheeted accused persons under above-mentioned sections and

on appearance of the accused and after compliance with S.207 Cr.P.C

and on hearing ld. Counsels for both sides, formal charge u/s 494/497

I.P.C was framed which were read over and explained to the accused

persons to which they pleaded not guilty and claimed to be tried.

4.                                   Points for Determination

I. Whether accused Smti Nurabza Begum had husband Sri

Rofiqul Islam living, having been validly married and that she

married  Sri  Monsur  Ali  again  during  the  lifetime  of  earlier

husband, the said second marriage also being duly performed

and thereby committed an offence u/s 494 I.P.C?

II. Whether accused Sri  Monsur Ali  on or before 19.12.13

had sexual intercourse with Smti Nurabza Begum, the wife of

Sri Rofiqul Islam, whom he knew to be lawfully wedded wife of
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Sri  Rofiqul  Islam  and  he  did  it  without  the  consent  or

connivance of her husband and thereby committed an offence

u/s 497 I.P.C?

5. To bring home the charge the Prosecution side examined 4(four)

witnesses and then accused persons were examined u/s 313 Cr.P.C.

where they took the plea of  complete denial  and denied to adduce

evidence.

6. Heard ld. Counsels for both sides. Perused evidences on record.

My decisions with reasons on the above framed points are as follows:-

                  DISCUSSION, DECISION AND REASONS THEREON

7. Here PW.1 Sri Rofiqul Islam deposed that one accused is his

wife and another is Sri Monsur Ali. In 2014 when he was outside for

work  his  wife  left  his  house  and  when  he  came  to  his  house  and

enquired from his in-laws who gave him divorce agreement of his wife

and her register marriage agreement with Sri Monsur Ali. His wife left

his house with gold ornaments provided by his father. Then he filed this

case.  His  wife  also  took  away  case  Rs.10/20  thousand.  In  cross-

examination he  stated  that  he  was  married  in  2005  and  he  had

conjugal life for 6/7 years. He denied that after six months of marriage

he used to assault and torture his wife demanding money. He denied

that 6/ 7 months prior to this case he drove out his wife with her child

by pronouncing oral triple talaque whereby his wife took shelter at her

father’s house and then his wife pronounced talaque on her own by

way of kabin nama under delegated divorce as he did not maintain her

for 6 months. He denied that after valid talaque his wife solemnised

another marriage with Sri Monsur socially as per Muslim rituals.  PW.2

Sri  Khalekul  Islam deposed  that  informant  is  his  brother.  Lady

accused is his sister-in-law. About 5 years back when informant was out

of house his wife fled away with her child. They searched for them but

did  not  find  her.  Later  his  niece  was  returned  back.  In  cross-

examination he  has  stated  that  he  does  not  remember  date  of

occurrence. He denied that his sister-in-law was assaulted and divorced

by  informant.  Niece  was  brought  by  them from  maternal  house  of

sister-in-law. PW.3 Sri Riton Ahmed has deposed that informant is his
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neighbour. Accused Smti Nurabza is wife of informant and Sri Monsur

Ali is his uncle. He knows nothing. Cross-examination was declined.

PW.4 Sri  Shahidul Islam deposed that informant is his neighbour.

Accused Smti Nurabza is wife of informant. He heard that both parties

had dispute whereby Smti Nurabja went to her maternal house. Cross-

examination was declined. 

From the above evidence it is found that out of 4 witnesses-PW1

is  the  informant;  PW2  is  brother  of  PW1;  PW3  is  nephew  of  one

accused; and PW4 is neighbour of PW1 but here PW3 and PW4 deposed

nothing supporting the version of PW1 or Prosecution. 

As per PW1, when he not at home his wife left his house and

when he returned back and enquired then he was handed over with

divorce agreement by his wife as well as register marriage between his

wife  and  other  accused.  Accordingly  it  is  found  that  wife  of  PW1

married the other accused after executing divorce agreement with him

but there is nothing to show that said divorce was not legal or valid.

There is also nothing showing that PW1 filed any case for cancellation

of said divorce or its declaration as void or illegal. In such a situation,

marriage between the accused persons cannot be termed illegal  for

attracting offence of bigamy. Consequently, conjugal life of the accused

persons cannot also be equated with adultery. 

8. Accordingly in view of above discussion I am of the opinion that

Prosecution has failed to prove charge against the accused persons u/s

494/497 IPC beyond reasonable doubt. Hence, the accused persons are

acquitted of  above charge and they be set at  liberty forthwith.  Bail

bonds to remain in force for six months.

             Given under my hand and seal of this Court on this 18th day of 

September, 2019.

                                                                         (Smti. Juma Sinha)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

Prosecution Witnesses:-

PW.1:- Sri Rofiqul Islam

PW.2:- Sri Khalekul Islam

PW.3:- Sri Riton Ahmed

PW.4:- Sri Shahidul Islam

Prosecution Exhibits:-

Ext.1:-FIR

Defence Witnesses & Exhibits:-

Nil

                                                                    (Smti. Juma Sinha)

                                                                   SDJM (M), Bilasipara.
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